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   Staff guidance for management of deprivation of liberty – September 2014 

1.  Introduction  

1.1  Where patients do not have the mental capacity to consent to their care and 
treatment the Trust has a duty to ensure actions are carried out in their best 
interests. There may be occasions where the care and treatment of a patient also 
amount to a deprivation of their liberty. The Trust has a duty to ensure that any 
deprivation of liberty is legally authorised where there is a reasonable belief that this 
is occurring and that their rights are adequately protected.  This may be by using 
the Mental Health Act 1983 (MHA) or the Deprivation of Liberty Safeguards (DoLS).  

 
1.2 Where a patient has capacity to consent to their care and treatment they can 

consent to treatment providing this is validly given. If the patient has capacity to 
consent but refuses this then treatment cannot be given and consideration should 
be given of the use of the MHA where the treatment relates to the person’s mental 
disorder.  

 
1.3 The definition of what amounts to a deprivation of liberty has been clarified by the 

Supreme Court on 19 March 2014. This introduces an ‘acid test’, namely; 
‘Whether a person is subject to continuous supervision and control and is not 
free to leave’. 
The Supreme Court also clarified factors which are not relevant: the compliance or 
non-objection or the person; the relative normality of the placement; the comparator 
(where the person is compared with someone with a similar disability and needs); or 
the reason behind or the purpose of the placement. 
 

1.4 The result of the Supreme Courts decision is that a greater number of our patients 
are likely to come under the protection of either the MHA or the DoLS. 

 
1.5  This guidance should be read alongside the CNTW(C)36 Deprivation of Liberty 

Policy. 
 
1.6  It must be remembered that deprivation of liberty authorisations and Court of 

Protection orders under DoLS in the Mental Capacity Act 2005 (MCA) are rooted in 
the principles of that Act. DoLS exists to provide protection to individuals – to 
safeguard these individuals when a deprivation of liberty is an unavoidable part of a 
best interests care plan. Individuals who are identified as potentially deprived of 
their liberty must be considered on a case-by-case basis and all appropriate steps 
taken to remove the risk of a deprivation of liberty where possible. The emphasis 
should be on empowerment and enablement. 
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2.  Assessment of Informal Patients 
 
2.1 An assessment of all informal patients must be carried out at admission and also 

when there are changes to the patient’s presentation which necessitate a change in 
the care plan indicating a more or less restrictive care regime. 

  
2.2  The assessment should clearly determine: 
 

 Whether the patient has capacity in relation to the actual care regime in 
place. A properly focused capacity assessment must be carried out in 
relation to the relevant aspects of care and treatment. See Appendix 1 - 
Capacity Assessment Prompts 
 

 Whether they validly consent 
 

 Where the patient has capacity and validly consents then there will be 
no DoL issue 

 

 Where the patient has capacity but does not validly consent the MHA 
will need to be considered 

 

 Where the patient does not have capacity they cannot consent to care 
and treatment and a further ‘Trust Deprivation of Liberty Assessment’ 
must be carried out (see Appendix 2 below). This will determine if a 
patients care and treatment may amount to a deprivation of their liberty 
and if so this will prompt a full assessment of their individual case by 
appropriately qualified assessors 

 
2.3 All assessment should be clearly documented in the patient’s health record in the 

progress notes or, where the assessment is finely balanced/ complicated/ or has 
contentious issues attached to it, using a capacity assessment recording form. 

 
3.  Patients who lack capacity 
 
3.1 Where the assessment establishes that a patient lacks capacity then an assessment 

of their actual care regime will need to be undertaken to see if it amounts to 
continuous supervision and control and that they are not allowed to leave. See ‘Trust 
Deprivation of Liberty Assessment’ Appendix 2. Current Legislation means that all 
patients who lack capacity MUST have a legal framework supporting their care ie 
DoLS/MHA  

 
3.2 Where a patient may be at risk of being deprived of their liberty the care team must 

ensure that their care regime is the least restrictive possible in relation to the 
person’s needs. The principals of the MCA must always be followed. (see 
CNTW(C)34 Mental Capacity Act Policy). Where possible the care regime should be 
amended to avoid a DoL occurring.  

 
3.3.  All care will be planned and delivered in the best interests of the individual patient 

following the best interest checklist. 
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 encourage the person to participate or improve their ability to take part in 
making the decision 

 identify all the relevant circumstances 
 find out the person’s views, wishes and feelings 
 avoid discrimination - not simply make assumptions about someone’s 

best interests on the basis of their age, appearance, condition or 
behaviour 

 assess whether the person might regain capacity 
 if the decision concerns life-sustaining treatment the decision maker 

should not be motivated in any way by a desire to bring about the 
person’s death 

 consult others for their views about the person’s best interests 
 avoid restricting the person’s rights by seeing if there are other options 

that may be less restrictive of the person’s rights 
 weigh up all of the above factors in order to determine best interests 

 
3.4 Where it is thought that a DoL may be occurring then legally authority must be 

sought, otherwise this may be unlawful. The options will be either use of the MHA (if 
it applies) or, where the patient is wholly compliant with the care regime, an 
authorisation under DoLS should be requested, with the Trust ‘self-authorising’ in 
the meantime, through an urgent authorisation.  

 
3.5 Even where the patient is wholly compliant and eligible for authorisation under 

DoLS the patient could still, instead, be made to subject to a MHA application if that 
is a more suitable regime for them. It should be remembered that the DoLS regime 
is not to be assumed to be less restrictive than a MHA section and each case needs 
to be judged on its own facts. See Appendix 3 - Deprivation of Liberty Decision 
Flowchart for more details. 

 
3.6 The process of decision making is summarised in the flowchart shown in  

Appendix 3. 
 
4.  Assessment of Community Patients  

4.1  Where a patient lacks capacity (or may lack capacity) as assessed above in respect 
of the deprivation of liberty, and they are:  

 

 subject to a conditional discharge order, or 

 community treatment order in any non-hospital setting, or 

 on s17 leave to a care home 
 

There will need to be an assessment to see if they are now deprived of their liberty, 
particularly where conditions are imposed under the MHA which appear to indicate a 
deprivation (e.g. conditions of residence, supervision etc). If it appears the patient 
may be deprived of their liberty, then if the patient is in a care home, the home may 
need to take steps to seek an authorisation. If the patient is not in a care home, 
consideration may need to be given, by the appropriate body (which will depend on 
the circumstances of the case) to seek an order from the Court of Protection to 
authorise any deprivation. 
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5.   Assessment of informal Community Patients/Guardianship Patients 

5.1  Where a patient lacks (or may lack) capacity (in respect of the deprivation of liberty) 
in a non- hospital setting where they are subject to a guardianship application or not 
subject to the MHA at all, there will need to be an assessment to establish whether 
they are now deprived of their liberty, by the relevant body. If it appears they may 
be DoL, then if they are in a care home, the home may need to take steps to seek 
an authorisation. If they are not in a care home, consideration may need to be 
given, by the appropriate body (which will depend on the circumstances of the case) 
to seeking an order from the Court of Protection to authorise any deprivation. 

 
6 Advice/ Guidance/ Training 

6.1  Advice in relation to the Deprivation of Liberty Safeguards should be sought from 
CNTW(C)36 Deprivation of Liberty Policy, Mental Health Legislation Office or the 
Mental Health Legislation Development Lead. Out of hours legal advice can be 
accessed via the on call service manager. Training in relation to this guidance will 
be delivered through line management and on request from the Training 
Department. 
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Capacity Assessment Prompts – Deprivation of Liberty 

 
Capacity must be assessed using the two stage test in the MCA 2005. 
 

Stage 1 

 

Is there an impairment of, or disturbance in the functioning of the Service Users mind or 
brain? 

  

(For example, symptoms of alcohol or drug use, delirium, concussion following 
head injury, conditions associated with some forms of mental illness, dementia, 
significant learning disability,long term effects of brain damage, confusion, 
drowsiness or loss of consciousness due to a physical or medical condition) 

 
If you have answered ‘Yes’ proceed to Stage 2; if you have answered No to the above, 
there is no such impairment or disturbance and thus the service user cannot lack capacity 
within the meaning of the Mental Capacity Act 2005.   
 
Stage 2 

 
Is the impairment or disturbance sufficient that the Service User lacks the capacity to make 
this particular decision at this time? 
 
Decision must relate to the actual regime of care and treatment.  The person must have 
been given the information relevant to the particular care regime that is proposed (or is 
already in place).  
 
Relevant information in a psychiatric setting will include; 
 

 That the patient is in hospital to receive care and treatment for a mental 
disorder 

 The core elements of the care and treatment, including material measures put 
in place to supervise and control the patient – searching, medication, 
interactions, rules etc. 

 What would happen if the patient tried to leave the hospital 
    

 Do you consider the Service User able to understand the information relevant 
to the decision and that this information has been provided in a way that the 
service user is most probably able to understand? 

 Do you consider the Service User able to retain the information for long 
enough to use it in order to make a choice or an effective decision? 

 Do you consider the Service User able to use or weigh that information as part 
of the process of making the decision? 
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 Do you consider the Service User able to communicate their decision? 
 

Recording 
 
All assessment should be clearly documented in the patient’s health record in the progress 
notes, or, where the assessment is finely balanced/ complicated/ or has contentious issues 
attached to it, using a capacity assessment recording form. 
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CNTW Deprivation of Liberty Assessment 
 

Patient Name  

RiO Number  

Date of Assessment  

Ward  

Assessing Doctor / Nurse  

Factors to consider in deciding if there may be continuous supervision and control and if 
the person is not free to leave  

Factors Description of issues relating to the patient 

Level of support 
required – activities of 
daily living; mobility; 
intervention for any 
challenging behaviour; 
observation levels 

 

 

 

 

 

Staff  supervision and  
control – care and 
treatment; movement 
inside and outside 
residence; 
assessments, 
treatment; contacts; 
views and involvement 
of relatives and carers 
of care plan; autonomy; 
choice; advocate 
involvement and views  

 

Restraint  / Restrictions 
- level; nature; 
frequency; lasting how 
long; effects on person; 
permanent/ temporary/  
(include availability of 
choice and decision 
making); 

 

Social Contacts - 
college/school/work 
etc.; family contacts/ 
restrictions; social life; 
outings/trips and visits; 
relatives/carers visiting 
frequency; involvement 
in care planning;  
access to media 
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Name of Person 
completing form 

 

Designation 
 

Signature 
 

Date 
 

 
This assessment must be kept with the patients care records and reviewed where there are any 
significant changes to the patient’s presentation / needs which necessitate a more or less 
restrictive care regime  

Medication - used to 
suppress liberty; 
administered by force/ 
covertly; any 
psychotropic or 
sedative medication  

 

Are they free to leave: 
asking or attempting to 
leave; asking to go 
home; has decision 
been made that they 
cannot live elsewhere 
or leave unsupported. 
Any request to be 
discharged by 
relatives/ others. 

 

Do you consider that the person’s care and treatment may amount to continuous supervision and 
control and that they are not free to leave? 
Note: Factors which are not relevant: the compliance or non-objection or the person; the relative 
normality of the placement; the comparator (where the person is compared with someone with a 
similar disability and needs); or the reason behind or the purpose of the placement. 

 

Yes / No 
 
 
 
 
If Yes - this assessment indicates that a deprivation of liberty may be occurring and a request for authorisation must 
explored either through the Mental Health Act, the Deprivation of liberty Safeguards or the Court of Protection. See 
flowchart to support decision. 

 

Other Information: 
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Deprivation of Liberty Decision Flowchart 
 
 

 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Patient admitted to, or are already on, the ward. 
Are they detained under the MHA 1983? 

Yes 

Does the patient have capacity to consent to being in the care home / hospital in 
order to receive care or treatment (as defined by MCA 2005)? 

No action necessary under Deprivation 
of Liberty Safeguards. Review and 
reassess if relevant changes to 
presentation or capacity occur. 

Is the care and treatment in the best interests of the patient? 

Is this the least restrictive way of 
providing care and treatment? 

Amend care 
plan and 
reassess  

Is it possible that their actual care and treatment may 
amount to continuous supervision and control and are 
they not free to leave (see assessment form)? 

Yes 

Yes 

Yes 

No 

No 

Yes 

Yes No 

No 

No 

Yes 

Do they 
consent? 

Yes 

No 

Is treatment wholly or in 
part for MD  

No 

There is a choice between MHA & DoLS and which is most appropriate depends on individual 
circumstances and the least restrictive way of achieving the proposed assessment/ treatment. 

Treatment 
can’t be given 
without 
consent from 
the patient. 

If the care and treatment is not necessarily in the patients best 
interests but is to protect others it may be permissible under the 
MHA. 

Is there a valid 
and applicable 
LPA or Advance 
Decision refusing 
the treatment 
proposed? 

Yes No 

An LPA must act in accordance with MCA. If there is concern 
they are not an application to the CoP may be necessary.  
Where an Advance Decision relates to treatment for MD it could 
possibly be overruled under the MHA provisions. 

Does the patient object to the care and treatment? (objection has to be considered in the round taking into 
account all the circumstances as stated in the MHA Code of Practice if there is reason to think that a 
patient would, or is likely to object, then they should be taken to be objecting). Objection is not relevant in 
deciding if a DoL is occurring but it is relevant in deciding if the MHA or DoLS regimes should be used.   

No 

Factors to consider leaning towards MHA 

 Criteria for MHA 

 Treatment predominantly for mental 
disorder 

 Overtly objecting, likelihood of non-
continued compliance 

 Has capacity or fluctuating capacity 

 Is under 18 years old 

 Treatment required for health or safety of 
others  

 Wishes/ views and feelings of patient 

 Impact of detention on patient and others 

 Abnormally aggressive or seriously 
irresponsible conduct (in LD) 

Factors to consider leaning towards DoLS 

 Criteria for DoLS 

 Compliance with treatment, lack of objection, 
likelihood of continued compliance 

 Care and treatment predominantly for 
physical disorder 

 Objection from relatives present 

 Wishes/ views and feelings of patient 

 Valid and applicable Advance decision LPA 
 

DoLS urgent authorisation applied and 
standard application applied for using 
combined Forms 1 and 4 here  

Initiate 
MHA 
assessment 
process 

Is 
treatment 
for a 
physical 
disorder?  

Yes 
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Assessment for MHA - Criteria for applications 
A person can be detained for assessment under 
section 2 only if both the following criteria apply: 

 the person is suffering from a mental disorder of a 
nature or degree which warrants their detention in 
hospital for assessment (or for assessment followed 
by treatment) for at least a limited period; and  

 the person ought to be so detained in the interests of 
their own health or safety or with a view to the 
protection of others. 

 
A person can be detained for treatment under 
section 3 only if all the following criteria apply: 

 the person is suffering from a mental disorder of a 
nature or degree which makes it appropriate for 
them to receive medical treatment in hospital;  

 it is necessary for the health or safety of the person 
or for the protection of other persons that they 
should receive such treatment and it cannot be 
provided unless the patient is detained under this 
section; and 

 appropriate medical treatment is available. 

Application under DoLS – Criteria for applications 

 Age requirement - The person is at least 18 years old. 

 Mental health requirement - The person has a mental 
disorder. 

 Mental capacity requirement -The person lacks 
capacity to decide whether to be in a hospital or care 
home for the proposed treatment or care. 

 Best interests requirement - The proposed deprivation 
of liberty is in the person’s best interests and it is a 
necessary and proportionate response to the risk of 
them suffering harm. 

 Eligibility requirement - The person is not subject, or 
potentially subject, to specified provisions of the 
Mental Health Act in a way that makes them 
ineligible. 

 No refusals requirement - There is no advance 
decision, or decision of an attorney or deputy which 
makes the proposed deprivation of liberty impossible. 

 


