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1. Introduction 
 

1.1 The Mental Capacity Act 2005 provides a statutory framework for acting and 
making decisions on behalf of individuals who lack the mental capacity to do so for 
themselves. From 1 April 2009, the Act contains procedures for authorising the 
deprivation of liberty in hospitals and care homes of some people who lack 
capacity to consent to being there. Guidance on the operation of the procedures is 
contained in the Deprivation of Liberty Safeguards Code of Practice, which is a 
supplement to the main Mental Capacity Act 2005 Code of Practice.  
 

2. Purpose 
 

2.1 This policy is to ensure Cumbria, Northumberland, Tyne and Wear NHS 
Foundation Trust (the Trust/CNTW), as a managing authority, meets it’s 
responsibilities under the Mental Capacity Act and the Deprivation of Liberty 
Safeguards. It explains the procedures and identifies responsibilities everyone has 
under the deprivation of liberty safeguards.  
 

3. Duties 
 

3.1 Managing Authority – Cumbria Northumberland, Tyne and Wear NHS 
Foundation Trust  
 

 Ensure the deprivation of liberty safeguards are implemented 
effectively within the Trust by providing systems which support the 
safeguards and monitor compliance 

 

 Ensure authorisations for deprivation of liberty are sought from the 
appropriate supervisory body in all instances where a person is 
considered to be deprived of their liberty 

 

 Ensure appropriate records are kept 
 

 Inform all relevant parties regarding the details and outcomes of 
the deprivation of liberty safeguards process 

 

 Report to the Care Quality Commission (CQC) any CNTW 
requests for authorisations and the outcome of these requests 

 

 All requests for authorisation and the granting of authorisations 
under the deprivation of liberty safeguards will be monitored 
centrally by the deprivation of liberty lead for CNTW via the Mental 
Health Legislation Steering Group and the Mental Health 
Legislation Committee (MHLC) 

 
3.2 Ward and Department Managers 

 

 Take all steps to minimise the restrictions imposed on a person 
 

 Ensure consideration is given to patients as to whether their care 
and/or treatment amounts to a deprivation of liberty at admission 
and following any significant changes to their needs 
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 Apply for the authorisation of a deprivation of liberty for any person 
who may come within the scope of the deprivation of liberty 
safeguards and comes under their area of responsibility 

 

 Grant an urgent authorisation where a deprivation of liberty is 
apparent and cannot be reduced to a restriction 

 

 Ensure the deprivation of liberty authorisation is reviewed, remains 
current where necessary and is ended when appropriate 

 

 Ensure appropriate advocacy and representation is provided 
wherever necessary 

 

3.3 Supervisory Bodies  
 

 Authorise a deprivation of liberty where this is appropriate 
 

 Provide competent assessors to carryout an assessment for an 
authorisation within specified timescales 

 

 Ensure appropriate records are kept 
 

 Ensure appropriate representation for the relevant person and  
provide Independent Mental Capacity Advocate (IMCA) services 
where the person meets the criteria 

 
4. Standard and Urgent Deprivation of Liberty Authorisations 

 
4.1 Standard authorisations of a deprivation of liberty are issued by the supervisory 

body and mean the managing authority may lawfully deprive the relevant person of 
their liberty in the hospital or care home named in the authorisation for a named 
period of time. In some cases it should be possible to plan in advance so that a 
standard authorisation can be obtained before the deprivation of liberty begins.  
 

4.2  
 

Urgent authorisation for a deprivation of liberty are made by a managing authority 
itself where deprivation of liberty unavoidably needs to commence before a 
standard authorisation can be obtained and lasts for only a short time. 
 

5. The Legal Framework 
 

5.1  In general terms, the legal framework:  

Provides that a person may not be deprived of their liberty in a hospital or care 
home unless a standard authorisation or an urgent authorisation is in force. 
(Unless the person is detained under the authority of the Mental Health Act 1983 or 
an order from the Court of Protection).  
 

5.2 Applies to local authority, NHS, independent and voluntary sector hospitals and 
care homes, and to anybody being treated or cared for in those environments 
irrespective of whether they are publicly or privately funded. 
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5.3 Requires that managing authorities must request a standard authorisation when 
one is necessary. Wherever possible, this should be in advance of a deprivation of 
liberty commencing. They must also ensure that any conditions attached to a 
standard authorisation are complied with. 
 

5.4  Provides for a standard authorisation to be given by the supervisory body. The 
supervisory body must also appoint a “relevant person’s representative”

 
to support 

and represent the person deprived of their liberty.  
 

5.5 Specifies that the supervisory body for hospitals and for care homes is the relevant 
local authority.  
 

5.6 Specifies that, if it is necessary to deprive a person of their liberty before a 
standard authorisation can be given, the managing authority must grant itself an 
urgent authorisation. This may last for a maximum of seven days only, by which 
time a standard authorisation must be in place. A supervisory body may, however, 
extend an urgent authorisation for a maximum of a further seven days if, in 
exceptional circumstances, it has not been possible to complete the standard 
authorisation process within the timescale of the original urgent authorisation. 
 

5.7 States that, for the purposes of the Mental Capacity Act 2005, references to 
deprivation of a person’s liberty have the same meaning as in Article 5(1) of the 
European Convention on Human Rights. 
 

5.8 Provides for two main exceptions to this scheme. Firstly, the Court of Protection 
may authorise the deprivation of a person’s liberty in a hospital or care home. 
Secondly, some hospitals are registered to detain people under the Mental Health 
Act 1983. Sometimes that Act may be used instead. The interface between the use 
of the two Acts is finely balanced where there is a genuine choice between the 
MHA and the DoLS. Staff should refer to guidance in Appendix 3 to aid their 
decision making and refer to section 10 of this policy. 
 

5.9 
 
 
 
 
 
 
5.10 
 

 It is important to bear in mind that, whilst the deprivation of liberty will be for the 
purpose of providing a person with care or treatment, neither a standard nor urgent 
deprivation of liberty authorisation authorises such care or treatment. The 
arrangements for providing care or treatment to a person in respect of whom a 
deprivation of liberty authorisation is given are subject to the wider provisions of 
the Mental Capacity Act 2005. 

 
The Deprivation of Liberty Safeguards are part of the MCA and as such can only 
be used if the deprivation of liberty is in the patients best interests 
 

6. Managing Authorities and Supervisory Bodies 
 

6.1 Managing Authority 
 

 In the case of NHS hospitals, the NHS Trust or authority that 
manages the hospital is the managing authority. In the case of 
care homes and independent hospitals, the managing authority is 
the person registered under Part 2 of the Care Standards Act 
2000.  
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6.2 Supervisory Body 
 

 All requests and completed forms must be sent to the person’s 
supervisory body. Identifying the person’s supervisory body 
depends upon ordinary residence. The supervisory body is the 
local authority for the area in which the person ordinarily resides. If 
the person has no ordinary place of residence - they are of no fixed 
abode - then the supervisory body is the local authority for the area 
in which the care home or hospital is situated.  

 
7. Qualifying Requirements 

 
7.1 Certain conditions must be met before a person may be deprived of their liberty 

under a standard authorisation. These conditions are known as the ‘qualifying 
requirements’. The qualifying requirements are:  

 Age requirement 

 No refusals requirement 

 Mental capacity requirement  

 Mental health requirement  

 Eligibility requirement 

 Best interests requirement 

7.2 Wherever possible, a managing authority should request a standard authorisation 
of deprivation of liberty in advance of the deprivation of liberty commencing. 
However, an urgent authorisation must be given, as a forerunner to a standard 
authorisation, if the managing authority has a reasonable expectation that the 
qualifying requirements for a standard authorisation are likely to be met but there is 
not time to complete the standard authorisation process before the deprivation of 
liberty needs to commence, or if the person is already believed to be deprived of 
their liberty. Where necessary, the qualifying requirements are stated on the forms. 
 

8. Assessing Whether the Qualifying Requirements are Met 
 

8.1 Once a standard authorisation is requested, the person concerned will be 
assessed by professionals chosen by the supervisory body. 
 

8.2 The assessors must decide whether or not the person satisfies the qualifying 
requirements. Because a standard authorisation may be applied for before the 
person needs to be deprived of their liberty, the person’s circumstances may 
change before the authorisation is granted. When assessing whether or not a 
person meets a particular qualifying requirement, the assessor must take into 
account the circumstances as they are expected to be when the requested 
standard authorisation comes into force.  
 

8.3 Assessors may at all reasonable times examine and take copies of:  

 any health record relating to the person;  

 any local authority record compiled in accordance with a social 
services  function; and  
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 any record held by a person registered under Part 2 of the Care 
Standards Act 2000 which the assessor considers may be relevant 
to their assessment 

 
9. Assessment Time Limits 

 

9.1 If a managing authority has granted itself an urgent authorisation, all of the 
assessments required for a standard authorisation must be completed during the 
period the urgent authorisation is in force.  
 

9.2 Where no urgent authorisation is in force, all assessments required for a standard 
authorisation must be completed within 21 days from the date the supervisory body 
receives a request for such an authorisation.  
 

10. Identifying a Possible Deprivation of Liberty and Dealing with Disagreement 
 

10.1 The guidance in Appendix 3 summarises the issues and process to be considered 
before applying for a deprivation of liberty and must be followed by Trust staff. 
 

10.2 
 
 
 
 
 
 
 
 
 
 
 
10.3 

In March 2014 the Supreme Court provided an ‘acid test’ which is to be applied in 
deciding if a person’s care regime amounts to a deprivation of their liberty. The 
‘acid test’; 
 

 ‘ Whether a person is subject to continuous supervision and control 
and is not free to leave’ 
 
 

The Supreme Court also clarified factors which are not relevant: the compliance or 
non-objection or the person; the relative normality of the placement; the 
comparator (where the person is compared with someone with a similar disability 
and needs); or the reason behind or the purpose of the placement. 
 
Where a patient meets the acid test and is deprived of their liberty, legal authority 
must be obtained for the deprivation. This can be through the MHA, DoLS or an 
order from the Court of Protection. The most appropriate legislation must be used 
which best meets the patient’s individual circumstances. The flowchart and 
guidance in Appendix 3 is designed to assist decision making 

 
10.4 

 
Where there is a disagreement between what legal authority should be used and 
this cannot be resolved locally with reference to the flowchart the following action 
should be taken; 
 

 The Trust/MCA/DoLs lead should be contact for advice and guidance 

 Where disagreement remains, Trust Solicitors should be approached 
urgently for advice (this may be through the on-call ‘Point of Contact’ 
(POC) or Associate Director 

 Where disagreement remains it may be necessary to make an 
application to the Court of Protection for a decision 

10.5 Any disagreements must be resolved with urgency and patients who have been 
identified as being ‘deprived of liberty’ must have the deprivation legally authorised. 
Care and Treatment should not be unnecessarily withheld. This may necessitate 
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using emergency provisions such as an Urgent Authorisation under DoLS or 
detention under the MHA (e.g. section 5 holding powers). 

 
11. 

 
Deprivation of Liberty Identification Tools 
 

11.1 
 
 
 
 
 
 
11.2 

There are a number of tools in use which will give an indication of the likelihood of 
a deprivation of liberty, it must be recognised that these only give an indication and 
are not a replacement for clinical judgement. There is currently one tool supported 
by the Trust which is shown in Appendix 3 and should be used to assist in the 
decision making process by  services and in development of action plans in 
relation to deprivation of liberty. 
 
These will be completed for all CNTW informal patients assessed as not having 
mental capacity to consent to their care regime who are in inpatient services and 
eligible community patients.   
 

 
12. 

 
Procedure for Standard Authorisation 
 

 

12.1 The decision to apply for an authorisation for a deprivation of liberty will be a multi-
disciplinary one and the flowchart in Appendix 3 must be followed. All reasonable 
steps will have been taken to reduce the likelihood of the deprivation to a 
restriction before an application is made. A professionally qualified member of the 
care team will be nominated by the multi-disciplinary team to complete the 
application using the combined urgent and standard authorisation request forms, 
which can be accessed via internet on the following link; 
http://nww1.CNTW.nhs.uk/services/index.php?id=1719&p=2780&sp=1 

 

12.2 The application will be sent to the relevant MHL Office (Appendix 2) for scrutiny 
and will be forwarded to the relevant supervisory body. The MHL office will inform 
the CQC that a request has been made and the outcome of the request. 

12.3 If the person is considered to be deprived of their liberty while waiting for the 
standard authorisation an urgent authorisation should be granted by the Trust (see 
13 below). 

12.4 There is no longer a general requirement for reporting to the Coroner the death of 
a person subject to a standard DoLS Authorisation. Reports should be made to the 
Coroner where the cause of death is unknown, or where there are concerns that 
the cause of death was unnatural or violent, including cases where there is 
concern that the care given may have contributed to the person’s death.   

 
13. 

 
Procedure for Urgent Authorisation 

13.1 Urgent authorisation cannot be made without a request for a standard 
authorisation being made simultaneously. Therefore before granting an urgent 
authorisation the Trust, via the multi-disciplinary team, will have a reasonable 
expectation that the six qualifying requirements for a standard authorisation are 
likely to be met (see 7 above). 

13.2 The views of the relevant person’s family, friends, carers, other staff who have 
involvement in the person’s case should be sought and considered at an early 

http://nww1.ntw.nhs.uk/services/index.php?id=1719&p=2780&sp=1


CNTW(C)36 

Cumbria Northumberland, Tyne and Wear NHS Foundation Trust 
CNTW(C)36 - Deprivation of Liberty Safeguards – V07-Mar 2020 

7 

stage and outcome recorded in the person’s records. 

 

13.3 
 
 
 
 
 
 
 
 
 

Once a decision has been made to apply for a standard authorisation 
consideration should be given to the person’s status at that point and the time 
during the assessment process, if it is considered that the person is or will be 
deprived of their liberty at any point during this time an urgent authorisation will be 
made. A professionally qualified member of the care team will be nominated by the 
multi-disciplinary team to complete the application using the combined urgent and 
standard authorisation request forms, which can be accessed via internet on the 
following link; 
http://nww1.CNTW.nhs.uk/services/index.php?id=1719&p=2780&sp=1 
 

 The decision to provide an urgent authorisation will be discussed 
by the multi-disciplinary team whenever possible. 

13.4 The maximum period for which a managing authority can give itself an urgent 
authorisation is seven days. Once an urgent authorisation is given, the law 
provides that all of the assessments required for a standard authorisation must be 
completed before the urgent authorisation expires. Once Form 1 has been 
completed, the nominated professional should:  
 

 Give a copy of the form to the person deprived of liberty and to any 
section 39A IMCA appointed for the person. (see 17 below) 

 Do everything practicable to explain to the person deprived of 
liberty, both orally and in writing, what the effect of the urgent 
authorisation is and their right to apply to the Court of Protection 
for it to be terminated 

 Inform the person’s family, friends and carers about the urgent 
authorisation, so that they can support the person. This may be 
done in person, or by telephone, email or letter  

 Record in the person’s health and social care records the steps 
taken to involve their family, friends, carers and anyone else with 
an interest, together with their views, and with details of any IMCA 
who has been appointed  

 A copy of Form 1 will be emailed to the Mental Health Legislation 
Team (Appendix 2) for scrutiny and central recording 

  
14. Requesting an Extension of an Urgent Authorisation (Form 2) 

14.1 There may be exceptional reasons where it appears that the urgent authorisation 
might expire before the assessors can complete all of the assessments necessary 
for a standard authorisation. The authorisation can be extended by a maximum of 
a further seven days by the supervisory body. 

 
14.2 
 
 
 

 
A few days in advance of the expiry of an urgent authorisation, the MHL office 
should check with the supervisory body how the standard authorisation 
assessment process is progressing. If an extension of the urgent authorisation is 
needed, the Trust should request it promptly. This can be done orally (e.g., by 

http://nww1.ntw.nhs.uk/services/index.php?id=1719&p=2780&sp=1
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14.3 
 
 
 
14.4 
 
 
 
 
 
 

telephone) or in writing (fax, email or delivered using Form 2 (which can be 
accessed via internet)  
 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/Publications
PolicyAndGuidance/DH_103874 ).  
 
The Trust must keep a written record of why they have made the request, and the 
supervisory body must keep a written record that the request has been made to 
them.  
 
If a Standard Authorisation is not granted within the 14day period of the Urgent & 
extension period, consideration should be given as to whether an application 
should be made to detain the patient under the Mental Health Act to prevent any 
unlawful deprivation. It is unlawful for an incapacitated patient to have no legal 
authority to deprive them of their liberty in a Mental Health Hospital.  
 
 

 
15. 

 
Possible Unauthorised Deprivations 
 

15.1 
 
 
 
 
 
 
 
15.2 

In exceptional circumstances, where it is agreed by the Multi-Disciplinary Team 
that an application to detain someone under the Mental Health Act would be 
inappropriate, it may be agreed that the relevant person remains in Hospital whilst 
waiting for the qualifying assessments to be undertaken by the Supervisory Body.  
In these circumstances the Mental Health Legislation Team will be notified of any 
decision to proceed without a legal authorisation in place. This will be reported via 
the Mental Health Legislation Steering Group. 
 
If the relevant person themselves, any relative, friend or carer or any other third 
party (such as a person carrying out an inspection visit or a member of an 
advocacy organisation) believes that a person is being deprived of liberty without 
the managing authority having applied for an authorisation, they should draw this 
to the attention of the managing authority. A standard letter is available for this 
purpose (shown in Appendix 1). In the first instance, they should ask the managing 
authority to apply for an authorisation if it wants to continue with the care regime, 
or to change the care regime immediately. Given the seriousness of deprivation of 
liberty, the managing authority must respond within a reasonable time to the 
request. This would normally mean within 24 hours. 
 

15.3 In the first instance the managing authority should try and resolve the matter. 
However, if the managing authority is unable to do this with the concerned person 
quickly, they should submit a request for a standard authorisation to the 
supervisory body. 
 

 
15.4 If the concerned person has raised the matter with the managing authority, and the 

managing authority does not apply for an authorisation within a reasonable period, 
the concerned person can ask the supervisory body to decide whether there is an 
unauthorised deprivation of liberty. They should:  

 tell the supervisory body the name of the person they are 
concerned about and the name of the hospital or care home, and 

 as far as they are able, explain why they think that the person is 

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_103874
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_103874
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deprived of their liberty 

A standard letter is available for this purpose shown in Appendix 1) and the 
supervisory body should immediately arrange a preliminary assessment to 
determine whether a deprivation of liberty is occurring.  

 

16. Discharge and Deprivations of Liberty  
16.1 Where overnight Section 17 leave or discharge is being considered for a patient 

who lacks capacity to consent to the arrangements and it is likely that a deprivation 
of the patients liberty will be necessary, consideration should be given as to the 
legal framework which will authorise this. 
 

 If it is a Hospital or Care Home, then they should, where possible make an 
application to the Supervisory Body for an authorisation up to 21days in 
advance of the proposed leave 

 Where the patient is to be accommodated in an independent living scheme the 
responsible local authority will need to make an application to the Court of 
Protection 

 In some circumstances Section 17(3) can be utilised in the short term, placing 
the patient in the custody of the care provider until the necessary legal 
framework is in place 

 
It is important to note a patients’ discharge should not be unduly delayed whilst 
awaiting an authorisation. Reasonable arrangements should be agreed in the best 
interests of the patient. Advice should be sought from the Mental Health Legislation 
Team where discharge arrangement are being impacted due to delays in the 
authorisation process 

 
16.2 Where a patient is being discharged onto a Community Treatment Order into 

circumstances which will amount to a deprivation of liberty, consideration should 
be given to the patients’ capacity to consent to such arrangements and the legal 
framework which will authorise this.  
 

 Conditions which amount to a deprivation of liberty cannot be attached to a 
CTO 

 The deprivation of a capable patient cannot be authorised by the deprivation of 
liberty safeguards 

 Where a patient lacks capacity and the circumstances of their care will amount 
to a deprivation of liberty, it will be necessary for an authorisation from either 
the Deprivation of Liberty Safeguards or the Court of Protection to be made 
 

16.3 Where a patient is being considered for conditional discharge, into circumstances 
which amount to deprivation of liberty, advice should be sought from the Mental 
Health Legislation Team  

17. Record Keeping 
 

17.1 The Trust will open an electronic DoLS Form within the Mental Capacity folder 
within the patients RiO record whenever an urgent authorisation is given or a 
standard authorisation is requested. All associated documents will be scanned into 
images within the patients RiO electronic record and attached to the DoLS Form. 
 

17.2 Ward staff must record any contact made by the Relevant Person Representative, 
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any IMCA and relatives and record their comments and/or views regarding the 
persons case.  This should be recorded in the persons health records 

 
18. 

 
Letters 
 

18.1 Letters have been drafted for people subject to a deprivation of liberty authorisation 
and their representatives to use. These are shown in Appendix 1.  
 

 
19. 

 
Relevant Person’s Representative 
 

19.1 The supervisory body must appoint a relevant person’s representative for every 
person to whom they give a standard authorisation for deprivation of liberty. It is 
important that the representative is appointed at the time the authorisation is given 
or as soon as possible and practical thereafter. 
 

19.2 The role of the relevant person’s representative, once appointed, is: 

 to maintain contact with the relevant person, and 

 to represent and support the relevant person in all matters relating 
to the deprivation of liberty safeguards, including, if appropriate, 
triggering a review, using an organisation’s complaints procedure 
on the person’s behalf or making an application to the Court of 
Protection.  

 
19.3 

 
This is a crucial role in the deprivation of liberty process, providing the relevant 
person with representation and support that is independent of the commissioners 
and providers of the services they are receiving. 
 

19.4 As soon as possible and practical after a standard deprivation of liberty 
authorisation is given, the managing authority must seek to ensure that the 
relevant person and their representative understand: 

 the effect of the authorisation 

 their right to request a review 

 the formal and informal complaints procedures that are available to 
them 

 their right to make an application to the Court of Protection to seek 
variation or termination of the authorisation, and  

 their right, where the relevant person does not have a paid 
‘professional’ representative, to request the support of an IMCA. 

A standard leaflet is available to assist with this purpose 
 
http://webarchive.nationalarchives.gov.uk/20130107105354/http://www.dh.gov.uk/
en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_091
868 
 

 
20. 

 
Independent Mental Capacity Advocate (IMCA) 
 

20.1 In certain circumstances, a person who is subject to the procedures must have an 

http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_091868
http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_091868
http://webarchive.nationalarchives.gov.uk/20130107105354/http:/www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_091868
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IMCA instructed to support them. 
 

20.2 Section 39A of the Mental Capacity Act 2005 applies where an urgent 
authorisation is given or a standard authorisation is requested and there is not an 
existing authorisation in force. It also applies where an assessment is being 
undertaken to decide whether there is an unauthorised deprivation of liberty. The 
managing authority must ascertain whether there is anybody, other than people 
engaged in providing care or treatment in a professional capacity or for 
remuneration, who it would be appropriate to consult in determining what would 
be in the best interests of the person to whom the request for the authorisation 
relates. If there is not, the managing authority must notify the supervisory body, 
and the supervisory body must instruct an IMCA to represent the person. 
 

20.3 Section 39C provides for the appointment of an IMCA if a representative’s 
appointment ends and the managing authority are satisfied that there is nobody, 
other than people engaged in providing care or treatment in a professional 
capacity or for remuneration, who it is appropriate to consult in determining what 
would be in the person’s best interests. The managing authority must notify the 
supervisory body that this is the case, and the supervisory body must then instruct 
an IMCA to represent the person. The IMCA’s role in this case comes to an end 
upon the appointment of a new representative for the person. 
 

20.4 Section 39D provides for the instruction of an IMCA by the supervisory body 
where the relevant person does not have a paid relevant person’s representative 
and:  

 the person themselves or their representative requests that an 
IMCA is instructed, by the supervisory body, to help them, or  

 a supervisory body believes that instructing an IMCA will help to 
ensure that the person’s rights are protected 

 
21. Court of Protection 

 

21.1 Anybody deprived of their liberty in accordance with the safeguards is entitled to 
the right of speedy access to a court that can review the lawfulness of their 
deprivation of liberty. 

 

 
21.2 

 
The relevant person, or someone acting on their behalf, may make an application 
to the Court of Protection before a decision has been reached on an application 
for authorisation to deprive a person of their liberty. 
 

21.3 Once a standard authorisation has been given, the relevant person or their 
representative has the right to apply to the Court of Protection to determine any 
question relating to the following matters: 

 whether the relevant person meets one or more of the qualifying 
requirements for deprivation of liberty 

 the period for which the standard authorisation is to be in force 

 the purpose for which the standard authorisation is given, or 

 the conditions subject to which the standard authorisation is given 
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21.4 

 
Where an urgent authorisation has been given, the relevant person or certain 
persons acting on their behalf, such as a donee or deputy, has the right to apply to 
the Court of Protection to determine any question relating to the following matters: 

 whether the urgent authorisation should have been given 

 the period for which the urgent authorisation is to be in force, or 

 the purpose for which the urgent authorisation has been given 

 
21.5 The following people have an automatic right of access to the Court of Protection 

and do not have to obtain permission from the court to make an application: 

 a person who lacks, or is alleged to lack, capacity in relation to a specific 
decision or action 

 the donor of a Lasting Power of Attorney to whom an application relates, or 
their donee 

 a deputy who has been appointed by the court to act for the person 
concerned 

 a person named in an existing court order to which the application relates, 
and, 

 the person appointed by the supervisory body as the relevant person’s 
representative 

 
21.6 

 
There will usually be a fee for applications to the court. Details of the fees charged 
by the court and the circumstances in which fees may be waived or remitted are 
available from the Office of the Public Guardian http://www.publicguardian.gov.uk/ 
 

22. Identification with Stakeholders 
 

22.1 This is an existing policy which has been reviewed in line with the Trust policy, 
CNTW(O)01, Development and Management of Procedural Documents and was 
circulated for Trust wide consultation to the following: 
 

 North Locality Care Group 

 Central Locality Care Group 

 South Locality Care Group 

 Corporate Decision Team 

 North Cumbria Locality Care Group 

 Business Delivery Group 

 Safer Care Group 

 Communications, Finance, IM&T 

 Commissioning and Quality Assurance 

 Workforce and Organisational Development 

 NTW Solutions 

 Local Negotiating Committee 

 Medical Directorate 

 Staff Side 

http://www.publicguardian.gov.uk/
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 Internal Audit 

 
23. Definitions of Terms Used 

 
23.1 A list of terms used in relation to the deprivation of liberty and their description is 

shown in Appendix 4. More definition is given in the Deprivation of Liberty 
Safeguards Code of Practice. 
 

24. Equality Impact Assessment 
 

24.1 In conjunction with the Trust’s Equality and Diversity Officer this policy has 
undergone an Equality and Diversity Impact Assessment which has taken into 
account all human rights in relation to disability, ethnicity, age and gender.  The 
Trust undertakes to improve the working experience of staff and to ensure 
everyone is treated in a fair and consistent manner. 
 

25. Training 
 

25.1 Managing authorities and supervisory bodies should ensure that, where relevant, 
their staff are appropriately trained to implement the deprivation of liberty 
safeguards. Professionals with a statutory role in delivering the safeguards are 
required to undergo additional training:  

 mental health assessors will undergo a common course of study 
developed by the Royal College of Psychiatrists, this may be e-
learning or face to face training 

 best interests assessors will undergo a course of study provided, 
or approved, by certain universities, the University of Northumbria 
will supply this training locally 

 IMCAs will undergo a common course of study provided by 
Advocacy Partners and delivered by Action for Advocacy 

 Trust staff will attend training which will cover how to identify a 
possible deprivation of liberty, how to reduce the likelihood of one 
occurring, how to apply for a standard authorisation and provide an 
urgent authorisation. This will be provided within the Trust. 

  
  
26. Monitoring & Compliance 

 
26.1 This policy will be monitored via the Mental Health Legislation Committee by the 

scrutiny of Deprivation of Liberty activity and incident reporting system against the 
standards set in the template audit/monitoring tool. Appendix C.   
 

27. Standards / Key Performance Indicators 
 

27.1 This policy will used to inform the implementation of the Deprivation of Liberty 
Safeguards within the Trust and will be reported through the Mental Health Act 
Legislation Committee. It will also be used to provide evidence of implementation 
through the national implementation network. 
 

28. Fraud, Bribery and Corruption 
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28.1 In accordance with the Trust’s policy CNTW(O)23 – Fraud, Bribery and Corruption, 
all suspected cases of fraud and corruption should be reported immediately to the 
Trust’s Local Counter Fraud Specialist or to the Executive Director of Finance. 
 

29. Fair Blame 
 

29.1 The Trust is committed to developing an open learning culture.  It has endorsed 
the view that, wherever possible, disciplinary action will not be taken against 
members of staff who report near misses and adverse incidents, although there 
may be clearly defined occasions where disciplinary action will be undertaken. 
 

 
30. 

 
Associated documents 
 

 CNTW(C)03 -  Leave, AWOL and Missing Patient Policy 

 CNTW(C)05 -  Consent Policy 

 CNTW(C)34 -  Mental Capacity Act Policy 

 MCA-PGN-02 – Advance Decision to refuse Treatment and Advance 
Statements  

 CNTW(C)47 -  Community Treatment Order Policy 

 CNTW(C)55 – Mental Health Act Policy and associated PGN’s 

 CNTW(O)01 – Development and Management of Procedural Documents 

31. References 

 Mental Health Act 1983 Code of Practice TSO, 2015 

 Reference Guide to the Mental Health Act 1983 TSO, 2015 

 Mental Health Act Manual, Richard Jones,.20th Ed, 2017 

 Mental Capacity Act 2005 Code of Practice, TSO, 2007. 

 Mental Capacity Act Deprivation of Liberty Safeguards Code of Practice.  
TSO, 2008. 

 Mental Capacity Act 2005 Deprivation Of Liberty Safeguards Forms and 
Record-Keeping Guide For Managing Authorities In England (Hospitals And 
Care Homes) Department of Health: Social Care - Policy and Innovation - 
Dignity and Quality 11 Nov 2008. 
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Appendix A 

Equality Analysis Screening Toolkit 

Names of Individuals 
involved in Review 

Date of Initial 
Screening 

Review Date Service Area / Locality 

Kerry Graham Mar 2020  Mar 2023 
Trustwide 

Policy to be analysed Is this policy new or existing? 

CNTW(C)36 – Deprivation of Liberty Existing 

What are the intended outcomes of this work? Include outline of objectives and function aims 

This policy is to ensure the Trust, as a managing authority, meets it’s responsibilities under the Mental 
Capacity Act Deprivation of Liberty Safeguards. It explains the procedures and identifies responsibilities 
everyone has and includes the deprivation of liberty safeguards standard forms, standard letters and 
other records that need to be completed and kept by the Trust when these procedures are used.  

Associated documentation:   

 CNTW(C)34 - Mental Capacity Act Policy and PGN 

 MCA-PGN-02 – Advance Decisions and Statements 

 CNTW(C)05 - Consent Policy 

 CNTW(C)03 - Leave Policy 

 CNTW(C)47 -  Community Treatment Order Policy 

Who will be affected? e.g. staff, service users, carers, wider public etc 

 

Protected Characteristics under the Equality Act 2010. The following characteristics have protection 
under the Act and therefore require further analysis of the potential impact that the policy may have 
upon them 

Disability  The MCA DOLS legislation as a whole will have a positive impact on 
disability equality. It provides important safeguards for people who lack 
capacity to consent to the arrangements made for their care or 
treatment and who need to be deprived of their liberty to protect them 
from harm, in their own best interests. The people concerned will be 
largely those with significant learning disabilities, or older people 
suffering from dementia or some similar disability, but will also include 
other causes such as neurological conditions (for example, if someone 
has a brain injury).   Any action taken under the MCA DOLS must be in 
line with the principles of the Mental Capacity Act 2005: 
• A person must be assumed to have capacity unless it is established 
that they lack capacity. 

• A person is not to be treated as unable to make a decision unless all 
practicable steps to help him to do so have been taken without success. 

• A person is not to be treated as unable to make a decision merely 
because he makes an unwise decision. 

• An act done, or decision made, under the Act for or on behalf of a 
person who lacks capacity must be done, or made, in his best interests. 

• Before the act is done, or the decision is made, regard must be had to 
whether the purpose for which it is needed can be as effectively 
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achieved in a way that is less restrictive of the person’s rights and 
freedom of action 

 

Sex  The Mental Capacity Act (Deprivation of Liberty: Monitoring and 
Reporting) and (Deprivation of Liberty: Standard Authorisations, 
Assessments and Ordinary Residence) (Amendment) Regulations 2009 
do not discriminate between men and women. A principle on which the 
MCA DOLS is based is that everybody should be treated as an 
individual, and their care regimes determined by reference to their 
specific needs. In some cases those needs may relate to gender. It is 
anticipated that a large proportion of those who will become subject to 
the MCA DOLS will be older people with dementia. This may well mean 
that more women than men become subject to the MCA DOLS because 
women tend to live longer than men do and, at higher ages (75+), the 
prevalence of dementia in women tends to be higher than in men. But 
the MCA DOLS themselves will operate in an identical way regardless 
of gender. 

Race  Monitoring arrangements under the Mental Capacity Act (Deprivation of 
Liberty: Monitoring and Reporting) and (Deprivation of Liberty: Standard 
Authorisations, Assessments and Ordinary Residence) (Amendment) 
Regulations 2009 are not expected to impact in any different way on 
different racial or ethnic groups. However, the Code of Practice draws 
attention to the need to take care to ensure that the provisions are not 
operated in a manner that discriminates against particular racial or 
ethnic groups. The CQC will be expected to have regard to this Code. It 
is intended that information will be collected about the ethnicity of 
people coming within the scope of the MCA DOLS. In their local 
populations, PCTs and local authorities will be expected to monitor 
whether there are any indications that the safeguards are being applied 
differently in relation to different racial or ethnic groups 

Age  The MCA DOLS apply only to people aged 18 and over. The MCA 
DOLS will be applied in the same way to people aged 18 and over who 
meet the criteria for deprivation of liberty, regardless of their actual age. 
Oversight of the operation of the MCA DOLS by the CQC will ensure 
that the safeguards are not applied in a discriminatory manner to any 
particular age group. However, a major cause of lack of capacity is 
dementia, which is more prevalent in older age groups. For this reason, 
it is likely that the nature of the criteria (i.e. a person lacking capacity to 
consent to the arrangements made for their care or treatment and 
needing to be deprived of liberty to protect them from harm, in their best 
interests) is more likely to embrace elderly people, particularly those 
with dementia. This is considered to be a positive aspect of the MCA 
DOLS in that it is giving this group of disadvantaged people protections 
that have previously been lacking 

Gender reassignment  

(including transgender) 

The Mental Capacity Act (Deprivation of Liberty: Monitoring and 
Reporting) and (Deprivation of Liberty: Standard Authorisations, 
Assessments and Ordinary Residence) (Amendment) Regulations 2009 
do not discriminate between men and women. A principle on which the 
MCA DOLS is based is that everybody should be treated as an 
individual, and their care regimes determined by reference to their 
specific needs. In some cases those needs may relate to gender. It is 
anticipated that a large proportion of those who will become subject to 
the MCA DOLS will be older people with dementia. This may well mean 
that more women than men become subject to the MCA DOLS because 
women tend to live longer than men do and, at higher ages (75+), the 
prevalence of dementia in women tends to be higher than in men. But 
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the MCA DOLS themselves will operate in an identical way regardless 
of gender. 

 
 

Religion or belief  Need to ensure that people have the right and the ability to observe and 
religion/faith needs despite being deprived of their liberty. 

How have you engaged stakeholders in gathering evidence or testing the evidence available?  

Through Trust wide policy process 

How have you engaged stakeholders in testing the policy or programme proposals?  

Through Trust wide policy process 

For each engagement activity, please state who was involved, how and when they were 
engaged, and the key outputs: 

Through policy review 

Summary of Analysis Considering the evidence and engagement activity you listed above, please 
summarise the impact of your work. Consider whether the evidence shows potential for differential 
impact, if so state whether adverse or positive and for which groups. How you will mitigate any negative 
impacts. How you will include certain protected groups in services or expand their participation in public 
life. 

The introduction of the MCA DOLS as a whole, including arrangements for monitoring the MCA DOLS, 
is expected to make a positive contribution to health improvement. A very vulnerable group of people 
will receive protection that they are currently lacking, and it will place a new focus on their human rights 
and the lawfulness of the arrangements made for their care. This will introduce a pressure to maintain 
our excellent planning of care regimes, taking account of the whole needs of each individual. This 
benefit will extend beyond people who are actually deprived of liberty in that we need to look for ways, 
where safety considerations permit, of increasing the freedoms and autonomy of people in their care 
such that they do not cross the deprivation of liberty threshold 

Now consider and detail below how the proposals impact on elimination of discrimination, 
harassment and victimisation, advance the equality of opportunity and promote good relations 
between groups. Where there is evidence, address each protected characteristic 

Eliminate discrimination, harassment and 
victimisation  

This policy does not unlawfully discriminate 
against equality target groups 

Advance equality of opportunity  
 

Promote good relations between groups  Yes – through potentially positive impact through 
protecting vulnerable people 

What is the overall impact?  Positive - Older people and Disabled people 

Addressing the impact on equalities  
This policy does not unlawfully discriminate 
against equality target groups 

From the outcome of this Screening, have negative impacts been identified for any protected 
characteristics as defined by the Equality Act 2010? 
 
 
If yes, has a Full Impact Assessment been recommended?  If not, why not? 
 
 
Manager’s signature:     Kerry Graham                                               Date: Mar 2020 
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Appendix B 

 
Communication and Training Check list for policies 

 
Key Questions for the accountable committees designing, reviewing or agreeing a 
new Trust policy 
 

Is this a new policy with new training 
requirements or a change to an existing policy? 

Early review of existing policy 

If it is a change to an existing policy are there 
changes to the existing model of training 
delivery? If yes specify below. 

Legislation in relation to the Mental Capacity 
Act specifically the Deprivation of Liberty 
Safeguards. Continued and updating of  
practice, documentation, process and legal 
interpretation. 

Are the awareness/training needs required to 
deliver the changes by law, national or local 
standards or best practice? 

Please give specific evidence that identifies the 
training need, e.g. National Guidance, CQC, NHS 
Resolutions etc.  

Please identify the risks if training does not occur 

By law in relation to the safeguards. 

Implement and embed the safeguards with 
new process, systems and roles. CQC. 

Please specify which staff groups need to 
undertake this awareness/training. Please be 
specific. It may well be the case that certain 
groups will require different levels e.g. staff group 
A requires awareness and staff group B requires 
training.  

All clinical front line staff but especially 
medical staff and professionally qualified 
staff. 

Is there a staff group that should be prioritised for 
this training / awareness?  

Awareness of theory / law, processes and 
documentation. 

Please outline how the training will be delivered. 
Include who will deliver it and by what method.  
 
The following may be useful to consider: 
Team brief/e bulletin of summary 
Management cascade 
Newsletter/leaflets/payslip attachment 
Focus groups for those concerned 
Local Induction Training 
Awareness sessions for those affected by the 
new policy 
Local demonstrations of techniques/equipment 
with reference documentation 
Staff Handbook Summary for easy reference 
Taught Session  
E Learning 

Team brief, e-bulletin, e-learning, face to face 
training, case reviews. 

Please identify a link person who will liaise with 
the training department to arrange details for the 
Trust Training Prospectus, Administration needs 
etc.  

Mental Health Legislation Development 
Lead. 
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Appendix B – continued 

 

Training Needs Analysis 

 

Staff/Professional Group Type of training Duration 
of 

Training 

Frequency 
of Training 

Medical Staff expected to 
carry out mental Health 
Assessments for Deprivation 
of Liberty 

Mental Health Assessor 
Training – Must be training 
approved training from the 
RCPsyc delivered by e-learning 
or face-to-face. Locally 
provided by NEERAP (North 
East Registration and Approval 
Panel) 

 
Annually 

Any professionally qualified 
member of staff expected to 
carryout Best Interest 
Assessments as part of the 
Deprivation of Liberty process 

Best Interest Assessor Training 
– Must be training approved by 
the Appropriate Universities. 
Locally provided via UNN 

 
Annually 

All professionally qualified 
staff working in areas where 
there may be a possibility of a 
Deprivation of Liberty 
occurring. 

Deprivation of Liberty 
Awareness training – Detailing 
how to identify a possible 
deprivation of liberty, how to 
reduce the likelihood of one 
occurring, how apply for a 
standard authorisation and 
provide an urgent authorisation. 
This will be provided within the 
Trust from Mental Health Act 
Development 

 

 
As legislation 
changes due 
to emerging 
case law and 
in response to 
implementation 

 

 

Should any advice be required, please contact The Mental Health Legislation 
Team on 0191 2456834   
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Appendix C 
Monitoring Tool 

Statement 
 
The Trust is working towards effective clinical governance and governance systems.  
To demonstrate effective care delivery and compliance, policy authors are required to 
include how monitoring of this policy is linked to auditable standards/key performance 
indicators will be undertaken using this framework. 
 

CNTW(C)36 – Deprivation of Liberty - Monitoring Framework 

Auditable Standard/Key 
Performance Indicators 

Frequency/Method/Per
son Responsible 

Where results and 
any associated 
Action Plan will be 
reported to, 
implemented and 
monitored; (this will 
usually be via the 
relevant Governance 
Group). 

1. Authorisations for Deprivation 
of Liberty are sought from the 
appropriate supervisory body 
in all instances where a 
person is considered to be 
deprived of their liberty and 
meet requirements of the 
Deprivation of Liberty 
Safeguards 

Exception reports 
generated by the 
Deprivation of Liberty 
activity and incident 
reporting system will be 
submitted quarterly or 
earlier if required to the 
MHLC and MCA/MHA 
Multi-agency groups. 
 
MHL Development Lead 

Mental Health Legislation 
Committee 

2. All Deprivation of Liberty 
authorisations are reviewed, 
remain current where 
necessary and are ended 
when appropriate 

Exception reports 
generated by the 
Deprivation of Liberty 
activity and incident 
reporting system will be 
submitted quarterly or 
earlier if required to the 
MHLC and MCA/MHA 
Multi-agency groups. 
MHL Development Lead 

Mental Health Legislation 
Committee 

 
The Author(s) of each policy is required to complete this monitoring template and 
ensure that these results are taken to the appropriate Quality and Performance 
Governance Group in line with the frequency set out.  

 


